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EBLIDA Policy issues

Two recent lobbying examples

Introduction

EBLIDA engages in different policy issues at different lobbying levels as appropriate. Some require quick and intensive action, whilst others have to be tackled from a perspective circumscribed to the monitoring level. The allocation of EBLIDA lobbying issues to one category or the other depends very much on the current approach by the European Institutions’ agendas towards those matters. The EBLIDA Annual Work Programme reflects this classification on a yearly basis.

EBLIDA lobbies to defend and promote the interests of the library, archive and information sectors and professionals in Europe. The lobbying efforts of EBLIDA operate in two directions: 

· Influencing the European and International institutions and organizations

· Providing support to and encouraging lobbying actions at national level 

Two recent examples of different lobbying actions can serve to summarise the EBLIDA mission and how results are achieved.

Enforcement of Intellectual property rights

At the beginning of 2003 the European Commission (EC) made public a Proposal for a Directive of the European Parliament and of the Council on measures and procedures to ensure the enforcement of intellectual property rights [COM (2003) 46, 30 January 2003], which directly affected previous European legislation on Copyright and related rights.

In this Communication the European Commission stated its objective of harmonising national legislation in Member States in order to effectively combat counterfeiting and piracy. However, this piece of proposed legislation posed some potential risks of hindering the legitimate functioning of libraries, archives and educational and cultural institutions. 

Once this Proposal was sent to the European Parliament (EP) and the Council, the EP Committee on Legal Affairs and the Internal Market (JURI), prepared a Working Document in which the Rapporteur appointed, MEP Janelly Fourtou, reflected a first EP opinion on the proposal. 

Further to this EP Working Document (April 2003), in which the alarming tone used by the Rapporteur expressed mainly the concerns of some industries involved (e.g. music industry), EBLIDA reacted quickly issuing a First Reaction statement in order to raise awareness on those parts of the text which could potentially threaten the legitimate functioning of our community of interest (e. g. Art. 2 & 20), which was sent to the EU Institutions representatives. After this initial lobbying effort and based on its First Reaction statement (Appendix 1), EBLIDA issued a Position Paper in August 2003 (Appendix 2) which was widely disseminated, reaching the EBLIDA members on the one hand, and the EP committees involved (JURI & ITRE) who were at the time preparing amendments to the proposed EC text. 

Following the legislation making Co-decision procedure, the EP issued a Draft Report on the 17th September 2003, discussed by the JURI on the 1st October 2003. 

Due to the efforts of EBLIDA to get its message through, JURI MEPs reflected the EBLIDA concerns into their amendments, tabled by 8th October 2003. The amendments were eventually discussed and voted on the 27 November 2003, after several delays on the dates scheduled, because of the strong debate which emerged across Europe among the parties at stake. 

The Draft Report was approved, including MEP Fourtou's Compromise Amendments on the 5 December 2003. Although some improvements were achieved some articles and Recitals within the Directive were still causing concern. EBLIDA issued a second Position Paper (December 2003) reflecting these concerns, focused on stressing the EBLIDA position that the Directive should remain faithful to its purpose, namely to combat counterfeiting and piracy without hindering the “healthy development of the information society if its scope is widened to threaten ordinary people with penalties for minor infringements”. 

At the beginning of 2004 the Council immersed into preparing its Common Position prior to the EP plenary discussion and voting, which eventually took place on the 9 March 2004 in Strasbourg. 

As intensive negotiations to reach consensus among the EU Institutions representatives went on before the plenary voting, EBLIDA called upon the Council representatives, the Irish Presidency officials and other national Permanent Representations in Brussels, in order to exert as much influence as possible and make officials aware of the threaten that the widening of the scope of the Directive and the introduction of criminal sanctions could represent for the library, information and cultural heritage sectors. At this stage the main focus of EBLIDA was to circumscribe the scope of application of the Directive to commercial-scale counterfeiting and piracy and deletion of the criminal sanctions. These safeguards were eventually kept in the final text. 

Further to the EP approval of the amended text submitted, the Council approved the text on 11 March 2004 in Brussels during its Competitiveness Council meeting. The Directive has been published in the Official Journal of the European Union (OJ L 157) on the 30 April 2004. It will enter into force on the 20th day following that of its publication, as stated on Art. 21. 

It is worthy mentioning the unusual speed with which this piece of legislation was intended to be passed at a First Reading stage within the Co-Decision procedure. The reasons for this are not clear enough, but could be that the political pressure was high in order to approve it before the effective enlargement of the EU on 1 May 2004.

During the whole campaign EBLIDA has invoked awareness from its members and society in general by publishing its First Reaction and Position Papers on the EBLIDA web site, including articles on the EBLIDA monthly newsletter Hot News, disseminating information through the EBLIDA mailing list, presentations, conferences and publications on other external wide reaching media. 

Throughout this process the members of the EBLIDA Copyright Expert Group (CEG) have worked in close cooperation with the Director and have conducted the extension of the lobby actions to the national level. 

References:

http://europa.eu.int/eur-lex/en/com/pdf/2003/com2003_0046en01.pdf
http://www.eblida.org/position/index.htm#iprs
http://www.europa.eu.int/comm/internal_market/en/indprop/piracy/index.htm
http://www.managinginformation.com/news/content_show_full.php?id=1825
Public Lending Right

Directive 92/100/EC on rental and lending right and certain related rights was at the stem of the foundation of EBLIDA in 1992, when it entered into force.

During 2002 the European Commission issued a report on the public lending right [Report from the Commission to the Council, the European Parliament and the Economic and Social Committee on the public lending right in the European Union COM (2002) 502, 12.9.2002], in which the level of harmonisation and the functioning of the public lending right (PLR) in the Member States was tackled and reported to be uncompleted.

EBLIDA has submitted its point of view to the European Commission in several occasions. In September 2003 EBLIDA expressed its concerns towards the national implementation of the abovementioned Directive and the future functioning of the PLR within the digital environment. 

Further to the EC actions initiated during 2003 against Belgium for failing to implement into its national legislation certain provisions on the public lending right provided for by the Directive on rental right and lending right, at the beginning of 2004 the EC also requested Spain, France, Italy, Ireland, Luxembourg and Portugal to provide information regarding their national implementation of the public lending right as harmonised by the 1992 Directive. 
Members of EBLIDA have increasingly shown concern as regards the implementation of the Directive provisions on remuneration to authors for public lending of their works. 

In view of the number of countries involved and the EBLIDA members’ concern, EBLIDA called for a meeting among interested parties in order to ascertain how the issue was being dealt with at national level and the future issues arising from the digital environment. Rotterdam Centrale Discotheek, Médiathèque de la Communauté Français en Belgique and FESABID (Spain) participated in this informal meeting in The Hague on the 12 February 2004.

The EBLIDA CEG members have monitored the issue and provided national status feedback to the Secretariat. 

At national level, several actions have been taken: FESABID Group for Libraries and Intellectual Property (Spain) issued a Manifesto reflecting the position of the sector towards the implementation of the Directive on PLR, requesting that the exceptions provided for in this Directive should be totally exerted in order to maintain the national status quo. They have also recently issued a Report on this matter (June 2004) reflecting the status of the public lending situation in Spain and explaining the reasons for requesting the non-introduction of the remuneration for public lending.

In Belgium the Médiatheque de la Communauté Francaise are working on a document on the questions posed by the downloading by public lending institutions, and, in cooperation with the Rotterdam Centrale Discotheek, a common action plan on this regards is under preparation.

EBLIDA issued a general Statement in March 2004, drafted in cooperation with the EBLIDA CEG members, reflecting the EBLIDA request to the European Commission to recognise that in certain situations it may be necessary to apply the flexibility provided to the Member States to exempt, for cultural and educational reasons, the above mentioned establishments from paying remuneration for the lending of certain works [See Appendix 3].

References:

http://europa.eu.int/smartapi/cgi/sga_doc?smartapi!celexapi!prod!CELEXnumdoc&lg=EN&numdoc=31992L0100&model=guichett
http://europa.eu.int/eur-lex/en/com/rpt/2002/com2002_0502en01.pdf
http://europa.eu.int/rapid/pressReleasesAction.do?reference=IP/02/989&format=HTML&aged=0&language=EN&guiLanguage=en
http://www.europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=IP/04/60|0|RAPID&lg=EN
http://www.fesabid.org/federacion/gtrabajo/bpi/manifiesto_prestamo.pdf
Appendix 1: EBLIDA Position on the Proposal for a Directive of the European Parliament and of the Council on measures and procedures to ensure the enforcement of intellectual property rights

EBLIDA, the European Bureau of Library, Information and Documentation Associations, is an independent, non-profit umbrella organization of national library, information, documentation and archive associations in Europe. EBLIDA represents the interests of its members to the European Institutions with a focus on information society issues, including copyright, culture, education and EU enlargement. 

EBLIDA promotes an unhindered access to culture and knowledge in the digital age and the role of cultural heritage institutions in achieving this goal. 

The main aims of the European Commission through this Directive are to harmonize the national laws of the EU member States in this area, and to provide for new measures and procedures to enforce intellectual property rights in order to effectively combat counterfeiting and piracy.

EBLIDA welcomes this initiative from the European Commission, but is concerned with the potential impact on our community of the following articles of the proposed text:

Article 2. Scope

The wording of Article 2 could potentially widen the scope of this Directive beyond its objective. Firstly, Article 2 applies to "any" infringement of intellectual property rights deriving from the Directives as listed in the Annex. This could be construed to give too wide an application of the measures and procedures proposed by the Directive, especially since the Annex lists every Directive in the area of intellectual property rights adopted since 1986.

Secondly, it permits Member States to introduce more onerous measures and procedures for infringements committed for commercial purposes or for infringements that cause significant harm to the rights holder. The term "commercial purpose" is not defined within the Directive. Taking into account that several Member States will use the same term for the implementation of the phrase "for direct or indirect economic or commercial advantage" as mentioned in Article 5.2 (c) of the EU Directive on the harmonization of copyright and related rights in the information society (2001/29/EC), special care should be taken in using this term undefined. 

Thirdly, the term "significant harm" is not specific enough and could also lead to a much wider application than intended. 

According to Recital 10, the remit of Article 2 should exclude minor and isolated infringements which in themselves do not cause significant harm to the rights holder. The text of Article 2 needs to reflect this; otherwise minor infringements may end up being punishable by disproportionate penalties.

Article 9. Right of information

EBLIDA is concerned that the right of information may interfere with the protection of private data, and recommends that Member States should be obliged to establish suitable legal procedures to ascertain that the protection of private information is not unduly violated, preferably that the obligation to disclose private data information should only be on the basis of a court order.

Article 16. Alternative measures

It seems unclear in which cases this alternative measure would be applicable.  

EBLIDA is concerned that this provision might apply to for instance a university whose network has carried a work infringing copyright without fault or negligence. This would be unreasonable and EBLIDA would therefore appreciate it if the Commission would clarify this provision further, in view of the risk of criminal liability based on unawareness. 

Article 20. Criminal law provisions

The term "serious infringements" has been defined but insufficiently. An infringement is considered serious if it is intentional and committed for commercial purposes. To be constituted as a criminal offence, the conduct should at the very least cause substantial financial loss to the rights holder otherwise its application could be too wide. 

EBLIDA therefore urges the European Commission and the Member States to redraft Article 2, 9, 16 and 20, so that their application would be in accordance with the objective of this Directive. Unrestricted, the present ant-counterfeiting and piracy Directive risks criminalizing even the most minor breach of copyright.

The Hague, August 2003
Appendix 2: EBLIDA Position on the European Parliament Committee on Legal Affairs and the Internal Market Report (First reading) on the Proposal for a Directive of the European Parliament and of the Council on measures and procedures to ensure the enforcement of intellectual property rights   

(A5-0468/2003, 5 December 2003)

EBLIDA, the European Bureau of Library, Information and Documentation Associations, is an independent, non-profit umbrella organisation of national library, information, documentation and archive associations in Europe. EBLIDA represents the interests of its members to the European Institutions with a focus on information society issues, intellectual property rights, professional education and enlargement. 

EBLIDA promotes unhindered access to culture and knowledge in the digital age, as proclaimed by the Lisbon Council 2000, and the role of cultural heritage institutions in achieving this goal. 

The main aims of the European Commission through this Directive are to harmonise the national laws of the EU Member States in this area, providing for measures and procedures to enforce intellectual property rights in order to effectively combat counterfeiting and piracy.

In its First Reaction and Position Paper EBLIDA has welcomed this initiative from the European Commission, expressing at the same time its concern about the potential impact on our community of certain articles of the proposed text. 

Our position is that the Directive should remain faithful to its purpose, namely to combat counterfeiting and piracy. It will have an unintended deadening effect on the healthy development of the information society if its scope is widened to threaten ordinary people with penalties for minor infringements. Its provisions should be consistent with its stated objectives, and should not extend to inadvertent and/or trivial infringements, for example by schoolchildren, students, library and archive staff acting in good faith on behalf of their customers, or educational institutions whose networks are misused in isolated instances in spite their proper precautions.

Further to the voting of the Draft Report by the EP Committee on Legal Affairs and Internal Market and prior to its discussion in plenary session, EBLIDA issues this new Position Paper in order to reflect its concerns about the recent amendments. 

Article 1

EBLIDA supports the EP Committee on Industry, External Trade, Research and Energy (ITRE) amendment to Article 1 (Amendment 5, see Appendix), in which it is made clear that the Directive should solely apply to acts of counterfeiting and piracy.

Article 2

EBLIDA considers the scope of the Directive to go beyond its objective as it still applies to 'any' infringement. EBLIDA strongly recommends the adoption of the EP ITRE amendments 7 and 8 to Article 2 (see Appendix).

Recital 10

The original wording of this Recital limited the scope of Article 2, excluding minor and isolated infringements of intellectual property rights. The amendment adopted by the EP Committee on Legal Affairs and Internal Market has extended the remit of Article 2 beyond what should be considered to be acceptable. EBLIDA urges the European Parliament to adopt an amendment containing the original text of Recital 10 as proposed by the European Commission. 

Recital 13

Recital 13 extends the scope of the Directive towards certain activities which fall outside the counterfeiting and piracy field. As the terms misleading and parasitic copying are unclear and could widen the scope of the Directive, EBLIDA strongly recommends the adoption of the wording proposed by the EP ITRE in its amendments 3 to Recital 13 and amendment 4 for a new Recital 13a (see Appendix). 

Article 3

The justification for the amendment to Article 3 (Amendment 16) clearly limits the measures with a deterrent effect to counterfeiters and pirates. This should be reflected in the text of Article 3. As it stands Amendment 16 implies that every measure for any infringement shall have a deterrent effect. EBLIDA recommends the adoption of the EP ITRE Amendment 10 (see Appendix). In any case Article 3 should reflect that measures should have a deterrent effect to counterfeiters and pirates only.

Article 15 & Article 16

It remains unclear in which cases these preventive and alternative measures would be applicable. EBLIDA is concerned that these provisions might apply to for instance a university whose network has carried a work infringing copyright without fault or negligence. This would be unreasonable and EBLIDA would therefore appreciate it if the European Parliament and the European Commission would clarify these provisions further, in view of the risk of liability and payment of damages based on unawareness. 

Article 20

EBLIDA welcomes Amendment 43 to Article 20 as adopted by the Committee on Legal Affairs and Internal Market. Criminal law is a Third Pillar issue which should not be decided in a co-decision procedure. EBLIDA urges the European Parliament to adopt Amendment 43 to Article 20 in plenary.

EBLIDA urges the European Commission, the European Parliament and the Member States to reconsider Recitals 10 and 13, and Articles 1, 2, 3, 15 and 16, in order to adjust them to the aims of the Directive without threatening the legitimate functioning of libraries, educational and cultural institutions.

 The Hague, December 2003

Appendix 1. Amendments proposed by the European Parliament Committee on Industry, External Trade, Research and Energy in its Opinion of 2 October 2003 (PE 332.534, Rapporteur: Luis Berenguer Fuster).

Amendment 3

Recital 13

(13) It is necessary to define the scope of this Directive as widely as possible in order to encompass all the intellectual property rights covered by Community provisions in this field and by the resulting national provisions, and also to improve the availability of appropriate instruments to combat counterfeiting and piracy, while excluding certain activities which do not involve intellectual property in the strict sense. Nevertheless, that requirement does not affect the possibility, on the part of those Member States which so wish, to extend, for internal purposes, the provisions of this Directive to include acts involving unfair competition or similar activities. 

Justification

It is important to emphasise here the crucial importance of improving the availability of existing instruments for combating counterfeiting and piracy.

Amendment 4

Recital 13 a (new)

(13 a) The aim of this directive is to prosecute piracy and counterfeiting, but penalties and compensation should only apply in settling intellectual property disputes where infringements entail deliberate and fraudulent acts.

Justification

The amendment takes up the idea by the rapporteur to keep the focus of the Directive on combating counterfeiting and piracy, but not to intervene in other disputes involving intellectual property rights.

Amendment 5

Article 1

This Directive concerns the measures necessary to ensure the enforcement of intellectual property rights in the event of acts of counterfeiting and piracy.

Justification

It must be made clear that the aim of this directive is to combat counterfeiting and piracy, not to intervene in other disputes concerning intellectual property rights.

Amendment 7

Article 2, paragraph 1a (new)

1a. For the purposes of this directive, counterfeiting shall be deemed to exist when an intellectual property right is deliberately and fraudulently infringed.
Justification

It must be made clear that the aim of this directive is to combat counterfeiting and piracy, not to intervene in other disputes concerning intellectual property rights.

Amendment 8

Article 2, paragraph 1b (new)

1b. For the purposes of this directive, anyone in possession of such quantities or varieties of counterfeit goods that their possession cannot reasonably be explained on other grounds shall be assumed to have commercial purposes.

Justification

The aim is to establish a 'iuris tantum' presumption of commercial purposes. Anyone who has in his possession significant quantities and varieties of counterfeit goods must be presumed to have commercial purposes.

Amendment 10

Article 3, paragraph 2

These measures shall provide for means which are proportional and in keeping with the infringement in question and act as a deterrent in respect of future infringements. They shall be fair and equitable, and shall not be unnecessarily complicated or costly, nor entail unreasonable time-limits or unwarranted delays.

Justification

If the directive is to prove successful, it is important that the measures provided should have a clearly deterrent effect on counterfeiters and perpetrators of piracy. At the same time, it is necessary to ensure an approach based on the principle of proportionality.

Appendix 3: EBLIDA Statement on the infringement procedures over public lending right

The European Commission has recently started infringement procedures against six Member States regarding their national implementation of the public lending right as harmonised by the Directive 92/100. As stated in its press release dated 16 January 2004 (IP/04/60), the intention of the European Commission is to put an end to the damage suffered by rights holders due to the remuneration exemptions provided by Spain, Italy, Ireland and Portugal in their laws. 

Under the terms of Directive 92/100 (Articles 1 – 5), authors and other rights holders enjoy an exclusive lending right and may authorise or prohibit the public lending of their works or other protected subject matter. However, the Member States may derogate from these provisions and transform the exclusive lending right into a straightforward right to remuneration, which they are then obliged to pay, at least to authors. In addition, Directive 92/100 also provides Member States with the option to exempt certain categories of establishments from payment of such remuneration. 

Directive 92/100 does not provide for an exhaustive list of the categories of establishments that may be exempted by the Member States. It only refers in Article 1 to ‘establishments which are accessible to the public’. 

Taking into account the discussions at the time in the European Parliament and the Council, both institutions recognised the need of the Member States of a degree of flexibility on which category of establishment to exempt for cultural and educational reasons. 

EBLIDA is concerned with what seems to be an attempt to restrict this flexibility provided to the Member States by Directive 92/100. 

Any interpretation of Directive 92/100 is subject to Directives adopted after 1992, especially Directive 2001/29 on the harmonization of certain aspects of copyright and related rights in the information society, where the Council has listed the categories of establishments that qualify as ‘establishments which are accessible to the public’. These are: publicly accessible libraries, educational establishments, museums and archives. 

EBLIDA therefore urges the European Commission to recognize that in certain situations it may be necessary to apply the flexibility provided to the Member States to exempt, for cultural and educational reasons, the above mentioned establishments from paying remuneration for the lending of certain works.  

The Hague, March 2004
María Pía González Pereira 

Dyrektor EBLIDA
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EBLIDA Response to the European Commission consultation on the Communication from the European Commission to the Council, the European Parliament and the European Economic and Social Committee on the Management of Copyright and Related Rights in the Internal Market (COM (2004) 261 final, Brussels, 16.04.2004)

EBLIDA, the European Bureau of Library, Information and Documentation Associations, is an independent, non-profit umbrella organisation of national library, archive and information sectors associations and institutions in Europe. EBLIDA represents the interests of its members to the European Institutions with a focus on intellectual property rights, information society, professional education and culture matters. 

EBLIDA promotes unhindered access to culture and knowledge in the digital environment, as proclaimed by the Lisbon Council 2000, and the role of cultural heritage institutions in achieving this goal. 

EBLIDA welcomes this communication from the European Commission and, in particular, its concern in tackling the copyright-related issues arising from the advent of the Information Society and its acknowledgement that users and consumers (and more specifically, libraries, archives and educational and cultural institutions) are essential stakeholders in the process to develop community legislation on the collective management of copyright and related rights. Balance between right holders’ rights and fair access of users to copyrighted material remains to be a major goal to achieve.

Community-wide licensing

EBLIDA supports the EC views that, in order to develop a Community-wide licensing for the exploitation of certain rights impacting across borders, more common ground should be developed and a policy of good governance of collecting societies established. In this sense EBLIDA agrees on the need for: granting the users the freedom to choose the collecting society from which to obtain a EU-wide license; a pricing policy which would be transparent and fair; efficient, transparent and accountable collecting societies subject to rules of good governance; the establishment of national and international dispute resolution mechanisms easily accessible to users and consumers, preferably led by public authorities or international organisations; and a transparent mechanism for the external supervision of collecting societies. 

Besides this we feel there is a need for fair terms in the licences granted by collection societies. It is still very unclear if contract law can override the exceptions granted by national copyright law. It is therefore very important that the licences granted by collecting societies should include a compulsory standard clause stating that nothing in this licence shall override the provisions of statutory exceptions to copyright pertaining in the legal jurisdictions where the material is to be used. This is especially important in connection with Community-wide licensing.

Furthermore, we believe collecting societies should function as one-stop-shops for licensing as libraries (and users) would benefit from access to the whole catalogue of rights, including the digital use of works. 

Digital Rights Management Systems

EBLIDA has submitted its views on Digital Rights Management systems (DRMs) to the European Commission at several occasions and has participated in the EC ad hoc Workshops. The views of EBLIDA, already summarised in its Position Paper on Digital Rights Management Systems (February 2003, as attached), is based on the need that Digital Rights Management systems must respect the exceptions granted to users of copyrighted material in their national copyright laws.

We firmly believe that technical protection measures must not interfere with the legitimate use of content and should be sufficiently flexible to enable use of lawful exceptions. EBLIDA is pleased with the acknowledgement by the Commission that it is under a duty to examine within the context of Article 12 Contract Committee, whether acts permitted by law are being adversely affected by the use of effective technological measures (so called “the technological lock up” (Item 1.2.5, paragraph 5)). We would like to offer our full support in any examination the Commission plans to undertake.

Other issues to be taken into account in respect of DRMs are:

· Interoperability 

· Standardisation

· Data protection 

· Lawful circumvention

· Dispute resolution bodies

We fully agree with the Commission’s recognition that consensus amongst stakeholders and acceptance by consumers is essential for DRMs to work successfully. Likewise we fully share the Commission’s concern about DRMs’ ability to trace the user’s behaviour and support its view that the user’s privacy should be preserved.

The Hague, June 2004

Appendix 1: EBLIDA Position on Digital Rights Management Systems (February 2003)

Introduction

1. EBLIDA, the European Bureau of Library, Information and Documentation Associations, is an independent, non-profit umbrella organization of national library, information, documentation and archive associations in Europe. Subjects on which EBLIDA concentrates are European information society issues, including copyright & licensing, culture & education and EU enlargement. We promote access to information in the digital age and the role of archives and libraries in achieving this goal. We represent the interests of our members to the European institutions, such as the European Commission, European Parliament and the Council of Europe.

2. EBLIDA, together with our international colleagues in IFLA
, lobbied on behalf of libraries during the negotiation process for the WIPO treaties in 1996. EBLIDA has lobbied for libraries at European level on the Directive on rental and lending rights (1992), Directive on harmonising the term of copyright protection (1993), Directive on the legal protection of databases (1996) and the Directive on harmonisation of copyright in the Information Society (2001) and continues to be involved in related European initiatives e.g. digital rights management systems, collecting societies, public sector information.
Copyright and libraries

3. Libraries are increasingly being called upon to provide access to information for citizens in the information society; for e-learning and lifelong learning, to combat social exclusion, to encourage new forms of civic government, to support business and the economy, to help bridge the digital divide. The success of the information society depends on the content being accessible to the public.

4. Copyright law impacts on most of what libraries do. It affects the services that libraries can provide to their users, and the conditions governing the access they provide to copyright materials.

Libraries and Digital Rights Management Systems

A Digital Rights Management Systems is a means of delivering content. However, DRMS are frequently seen only as a Technical Protection Measure i.e. a technical means of enabling right holders to deliver digital content in a controlled way, preventing users from having access to the content unless they meet the requirements of the right holder, be it financial or otherwise, and preventing users from using the accessed content in ways other than the right holder has given permission for.

5. Libraries are already involved in the clearance and management of rights. A properly managed introduction of Digital Rights Management Systems, in its widest sense, could assist libraries in managing their services. However, a restrictive definition of a Digital Rights Management System, which focuses on protection rather than management, may hinder libraries in managing access to their services.

6. It seems as if the legislation is being driven by the technology and its limitations. Instead, the development of Digital Rights Management Systems should be driven by the principles behind the legislation, especially with regard to the ability to benefit from exceptions.

7. We are pleased that Directive 2001/29 (the EU copyright Directive) contains exceptions, which we hope will be implemented by EU Member States. Digital Rights Management Systems must respect these exceptions, the application of which are limited by Article 5.5 of the Directive.

8. We firmly believe that technical protection measures must not interfere with the legitimate use of content and should be sufficiently flexible to enable use of lawful exceptions.

9. For a library, a Digital Rights Management System should enable efficient management and rights clearance and should include the following elements:

· Management of rights digitally;

· Management of rights with respect to digital information;

· Digital management of rights;

· Contract management;

· Access management;

· Management of the clearance process.
Key issues

Exceptions must be respected

Digital Rights Management Systems should meet user expectations e.g. accommodate exceptions in different Member States. The technology can accommodate exceptions, but rightholders must ensure that exceptions are respected in the business models which are developed.

Interoperability

Digital Rights Management Systems must be interoperable with respect to access to content from different devices and must enable distributor and consumer choice with respect to access to content.

Standards

EBLIDA supports standards that enable easy management across multiple content providers.

Security and data protection

Security levels should be appropriate for the content. Technical developments must not be driven only by the mass entertainment industry, which may have different requirements to the scientific and academic communities.

Data protection and privacy legislation must be respected both for individuals and for research groups.

Circumvention

Circumvention of technical measures in special cases must be possible e.g. for legal or voluntary deposit, archiving, in order to safeguard the availability of material for future generations.

Clear labelling and guidance
Products protected by Digital Rights Management Systems should carry clear information on the effects of the DRM for the user e.g. restrictions of functionality, usage, etc. In this context, it is important that users are informed of their rights, i.e. national copyright exceptions.

Digital Rights Management Systems must be user friendly

Digital content must be easy to access and use. User friendliness is crucial for DRM protected material to be accepted by users.

Dispute resolution

Although safeguards are provided in Article 6.4.1 of the Directive, it is important that special arbitration bodies to settle disputes are established. These bodies must be efficient and inexpensive.

The Hague, February 2003
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